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Abstract

BACKGROUND: The Republic of Indonesia’s 1945 Constitution Article 28H clause (3) on the Rights to Social
Security, Law No. 40 of 2004 on the National Social Security System, and Law No. 24 of 2011 on the Healthcare and
Social Security Agency stipulate that everyone has the right for social security to achieve an adequate standard of
living and to increase their dignity. This is to create a prosperous and just society.

AIM: This research aims to describe the current National Health Security (NHS) policy as well as the good
governance-based NHS policy.

METHODS: This is normative legal research by doing literature analysis and/or secondary data. This descriptive
research uses the statute and conceptual approaches.

RESULTS: Results show that the Indonesian NHS is based on Law No. 24 of 2011 on the Social Security Agency
(Badan Penyelenggara Jaminan Sosial). It has not been implemented optimally due to lack of accommodation of
the good governance principles, including legal certainty, benefit, non-partiality, prudence, non-abuse of authority,
transparency, public interest, and good service.

CONCLUSION: Thus, the government needs to optimize the application of these principles in managing the NHS
policy to provide the best services for the people.

Open Access: This is an open-access article distributed
under the terms of the Creative Commons Attribution-
NonCommercial 4.0 International License (CC BY-NC 4.0)

Introduction

Indonesia’s legal, economic, social, and political
issues often happen due to the government’s failure in
undergoing its role well. It is as if the state is absent to
the weak and the underprivileged [1], even though it has
the power to use its laws and authority to bring prosperity.
The state must guarantee social welfare as well as
allocate resources, services, and opportunities for all
citizens [2]. As the highest public power, the state has the
authority to create laws to achieve social prosperity in the
aspects of health, social security, etc. In Germany, this
view is known as recht its was demvolkenatz or “the law
is what is beneficial for society” [3]. Apart from the law,
state leaders or people’s representatives must also show
examples by working for the sake of public interests [4].

Health is society’s primary need. It is the
greatest capital to achieve welfare. To be effective,
public health services must be guaranteed by
the government. Healthcare security is a form of
governmental health protection for its participants to
fulfill their basic health needs [5]. In reality, people
are only perceived as objects to develop the state’s
healthcare programs. Thus, many issues occur, such

as inequality of access, discrimination, and lack of
program efficiency [6].

Thus, the Indonesian government created
the Health Security Program for the poor. As it is
ineffective, the government established the National
Health Security (NHS) through BPJS Health (Badan
Penyelenggara Jaminan Sosial Kesehatan/Healthcare
and Social Security Agency) in 2014. Even so, not all
citizens have become participants. The health services
are not equally distributed and are uneven, and there
are suboptimum referral and payment systems. This
causes health injustice among various social groups [7].

BPJS Health experienced a deficit of Rp. 9.1
trillion in 2018 and Rp. 15 trillion in 2019 [8]. Thus, its
premiums were increased based on Presidential Decree
No. 64/2020, decreasing the deficit into Rp. 184 billion.
However, it risks people having difficulties in paying the
premiums; thus, risking their access to health services.

The 1% gap between the classes is on the
comfortable room and with the more standard of health
services in comparation of 2™ class and 3“ class. The
1% class received rooms with 2 or 3 patient and able to
choose the VIP room with additional payment. The 2™ class
was 4-5 and 3" Class received room with minimum six
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patients [8]. In term of comfortable for patient and family,
then the 1* class is superior. This gap also had an effect
some of 3 class was rejected by hospital and health
facility with the reasons the room was full and unable to
received 3" class of NHS because the payment from NHS
insufficient to give health services thus the hospital and
health service give cross subsidy for 3“ class [9].

2" Gap between the class was doctor services.
1% class had of priority of the health services from the health
facility or Hospitals rather than 2™ and 3" class. This gap of
services is because the hospital get much more money for
facilities for the 2™ class and 3" class. In some of hospital
and health facility services for 2™ class and 3" class not
too good. An Example visiting Doctor was too short and too
late and not comprehensive as the 1% class.

The 3 gap was for food because for the
1% class NHS was paid more than 2™ and 3" class for
room and the 1* class room had better and nutrition
food than 2™ and 3" classes. With more nutritious food,
then 1* class patient could recovery much more fast.
The 4" gap is come for personal treatment from medical
personnel. Many studies had shown several cases
occurred because the personal had underestimate thus
lead downgraded treatment for the 3" class patient [10].

Thus, the program needs to be improved to
avoid burdening society. As a legal public agency, it must
be directed to good governance, as mandated by Law
No. 30 of 2014 on Governmental Administration that
contains the Principles of Good Governance. Apart from
written legal regulations, these principles become the
governmental ethical norms that must be complied with.

Methods

This is normative legal research by doing
literature analysis and/or secondary data. This
descriptive research uses the statute and conceptual
approaches. First, we analyze various regulations
concerning health security and other organic laws on
the research object. Then, we also analyze by the good
governance perspective. It is carried out using critical
and predictive analyses to find the advantages and
disadvantages of the former NHS policy model. Then,
the writer predictively reformulates a new model of
health security that is deemed to be more effective and
more suitable to the Indonesian society.

Results

In Indonesia, social security is established
based on Law No. 28H clause (3) on Social Security

Rights and Article 34 clause (2) of the 1945 Constitution,
and Decision of the People’s Representative Assembly
No. X/MPR/2001, which mandates the President to
form an integrated and comprehensive National Social
Security System (NSSS). Constitutionally, the NSSS is
the responsibility of the government, but it is bestowed
to the BPJS as a legal agency. Institutionally, BPJS is
under the authority of the president based on Article7
clause (2) of the Law on BPJS. This makes BPJS
have the same power as the ministry. The BPJS is
divided into two, namely BPJS Health (that establishes
health security) and BPJS Workforce (that establishes
occupational safety security, retirement security, etc.),
as stipulated in Law No. 24 of 2011. The NHS is
established by the BPJS on January 1, 2014. All citizens
are expected to become participants of this program, to
fulfill their basic health needs [11].

Some parties dispute some stipulations of the
2011 BPJS Law. One of its articles has even become
a judicial review material in the Constitutional Court as
follows:

A state that only regulates private matters
such as fraud, theft, and contract is narrow. The state
must consider the chance for the vertical distribution of
welfare. According to Nozick’s social welfare theory, he
accepts that vertical is possible when, “Compensation is
paid. only in the amount that will equal” [12]. According
to this theory, the state’s free resource redistribution
in society without the approval of everyone will lead to
slavery, as taxpayers must contribute to the welfare of
other people whom they do not know of [13]. Nozick’s
thought on social security’s role in the state is contrary
to the concept of the Indonesian state [14]. The state
is not involved in thinking about social welfare, thus,
Nozick’s opinion is deemed as strange.

BPJS Health has projected the deficit based on
three periods based on the premiums: First, between
January to March 2020, the premiums are based on the
Presidential Decree No. 75/2019 on Health Security.
Second, between April and June 2020, the decreased
premiums are paid based on Presidential Decree
No. 82/2018. Third, between July to December 2020,
where the premiums increased and are paid based on
Presidential Decree No. 64/2020. It is projected that by
the end of 2020, BPJS Health experiences a surplus of
Rp 2.56 trillion rupiahs [15].

The universal health coverage in Indonesia
faces issues concerning target achievement, lack of
funds and service quality. In Thailand, however, the
government is able to maintain the health service
quality in their hospitals [16].

There are internal and external factors that
inhibit poor people’s access to health services [17]. The
internal factors are lack of awareness on healthy living
behaviors, lack of interest to visit community health
centers, lack of understanding on the health insurance
card, and lack of participation in the available health
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services. The external factors (sourced from the health
service providers) are: Inadequate number and quality of
health workers and health services and health workers’
placement are not according to the situation in the field,
lack of health information systems, lack of health funds,
and lack of health service facilities. Furthermore, some
health workers violate the health standard regulation. It
lowers the health service quality [18], though the state
must fulfill the rights of its people [19] including the
rights to obtain health services.

The global socio-economic inequalities impact
differences in health quality. Unequal distribution of
health services is also caused by health financing [20].
Everyone wants to be healthy, but not everyone can
afford it. Departing from that assumption, an important
variable in the effort to secure health is to guarantee the
provision of health service funds [21]. The NHS through
BPJS that aims to grant equal access to health for all
Indonesians is not problem-free. One of the problematic
aspects is its basic regulation, namely, Law No. 24 f
2011 on BPJS (Figure 1).

Discussion

The development of democracy and
globalization created political innovation based on
transparency, participation, collaboration, and legality.
A public service paradigm that supports them is
good governance, where the government governs
transparently. This is because the public has the right
to observe officials. Law No. 14 of 2008 on Public
Information Transparency is the legal standing of the
public institutions’ obligation to provide valid public
information and the public’s right to access them [22].

To achieve good governance, the government
must uphold the General Principles of Good
Governance according to Law No. 28 of 1999 on
the Governmental Establishment that is Free from
Collusion, Corruption, and Nepotism. Clause (6) of this
law states that the Good Governance principles uphold
decency, compliance, and legal norms, to create a
government that is free from collusion, corruption, and
nepotism. Article 10 clauses (1) and (2) of Law No. 30
of 2014 on Governmental Administration describes
that normatively, the principles of good governance
consist of the legal certainty principle, benefit principle,
non-partiality principle, prudence principle, non-abuse
of authority principle, transparency principle, public
interest principle, and good service principle. Other
principles may be applied so long as they are used as
the judicial basis of assessment and are written in a
permanently binding legal court verdict. Thus, these
principles also bind juridical-formally [23].

The Good Governance concept emerges
due to the public dissatisfaction with governmental

performance. It is implemented step-by-step according
to the capacity of the government, civilians, and market
mechanism. A strategic choice to implement it is through
public services [24], namely, all types of services in the
forms of goods and services that are carried out by
central and regional governmental institutions, at the
central or regional state-owned business enterprises.
One of them is through the BPJS that is a legal entity
that establishes the people’s social security program so
they may live well based on the principles of humanity,
benefit, and social justice [25]. Research results
show that good governance significantly influences
performance. Thus, good governance in BPJS will
improve its performance [26]. This is to anticipate the
burden of health services due to failure in accessing
early treatment, which causes high morbidity and
people’s consumption rate of health service resources,
as stated by Andre and Velasquez [27].

Good governance is implemented step-by-step
according to the capacity of the government, civilians,
and market mechanism. Individuals’ responses to BPJS
Health may differ. These responses may influence
people’s way of thinking as follows (Figure 2):

The image shows that people with low
participation and low support will change slowly or even
become passive. People with high participation and
low support will inhibit good governance as they are
sceptical and protective. They oppose processes and
try to discredit efforts carried out. Then, people with high
participation and high support strive for changes and
consequently implement the changes that happen [28].

It is difficult to make people achieve the high
position and high support quadrant as the government’s
policies do not accommodate the principle of non-
partiality among the good governance principles to
people who lack fulfillment of daily needs. This is shown
by the government’s policy to increase BPJS premiums
by almost 100% to independent Class | and Class Il as
issued in the Presidential Decree No. 64 of 2020 on the
Second Amendment of the Presidential Decree No. 82
of 2018 on Health Security. It stipulated that from July
to December 2020, Class I's premium increased to
Rp. 150.000 from Rp. 80.000; that of Class Il increased
to Rp. 100.000 from Rp. 51.000; that of Class Il
increased to Rp. 42.000 from Rp. 25.500. However,
the government subsidized Class Il by Rp. 16.500,
thus, they only pay Rp. 25.500. Even so, in 2021 the
subsidy decreased to Rp. 7.000, so participants must
pay Rp. 35.000. This decrease of subsidy is due to the
polemic of BPJS’ deficit, though the government should
not only depend on the people’s payment of premiums
but instead improve the management of BPJS [29].

Another suboptimum implementation of a
good governance principle in BPJS health is the
prudence principle. Decision of the Supreme Court
No. 7/P/HUM/2020 cancelled the BPJS premiums
for unoccupied participants and participants who are
non-wage workers after granting the judicial review on
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Presidential Decree No. 75 of 2019 on the Amendment
of Law No. 82 of 2018 on Health Security [30].
Ironically, after that cancellation of premium fees, the
government issued Presidential Decree No. 64 of
2020 on the Second Amendment of the Presidential
Decree No. 82 of 2018 on Health Security that again
increases the BPJS Health premium fees. This shows
the government’s imprudence in understanding the
decision of the Supreme Court.

Some other good governance principles that
are not yet implemented well are the principles of public
interest and the principle of services. The Decision of
the Supreme Court on the cancellation of Presidential
Decree No. 75 of 2019 on the Amendment of Law No. 82
of 2018 on Health Security opines that the increase of
premiums for unoccupied participants and participants
who are non-wage workers as stipulated in Article 34
clause 1 and 2 of Presidential Decree No. 75 of 2019
is sociologically against society’s interest. It shows the
concerning institutions’ incapability to coordinate and to
carry out their tasks.

Another suboptimum principle implementation
is the principle of benefit. The Supreme Court regard
that the increase of BPJS —premi during the pandemic
is not appropriate as it does not fulfill a sense of justice
in society. Thus, Presidential Decree No. 75 of 2019

Causes Effect
[Anicle 15 clause (1) of Law on BPJS 2011 states that employers

must step-by-step register their workers as BPJS participants
according to the social security program they follow

Atticle 57 letter (f) and Article 62 clause (2) regulates the shift of
the Pension program to BPJS Workforce by 2029

[ Article 14 that regulates the participation in the social security . The problematic
program , - | articlesinLaw No.
P> | 24 of 2001 on BPJS

[Article 4 letter g on the principles of obligatory BPJS participation |«

Article 17 on the administrative sanctions imposed to citizens
who fail to participate in BPJS

Article 16 clause (1) obliges everyone apart from employers,
employees, and premium aid receivers to participate in BPJS. It
is deemed as burdening society

Figure 1: Problematic articles in Law No. 24 of 2011 on BPJS[31]
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Figure 2: Four groups of the change of thought paradigm [25]

cannot burden society with increasing fees. Instead,
BPJS should increase its benefit to society [32].

Thus, the government needs to optimize
the implementation of the eight principles of good
governance in managing BPJS Health. It is not simple
as it requires the awareness of all establishments to
provide the best service for society.

Conclusion

In Indonesia, social security is established
based on Law No. 28H clause (3) on Social Security
Rights and Article 34 clause (2) of the 1945 Constitution,
and Decision of the People’s Representative Assembly
No. X/MPR/2001, which mandates the President to form
an integrated and comprehensive NSSS. Through Law
No. 24 of 2011, the government stipulated the NSSS
be established by BPJS, consisting of BPJS Health
and BPJS Workforce. The NSSS policy is not optimally
implemented as the principles of good governance have
not been accommodated. For instance, the Presidential
Decree No. 64 of 2020 stipulates the increase of the
BPJS Health premium fees, though the Decision of the
Supreme Court 7/P/HUM/2020 and the Presidential
Decree No. 75 of 2019 has revoked it. Thus, the
government needs to optimize the implementation of
the good governance principles in running BPJS Health
to provide the best services for society.
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